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COMMITTEE ON CAPITAL MARKETS REGULATION

ThH &R P P LRO®IM&p T Regulatory Reforsets forth priorityregulatoryactions
for the Trump Administration that would promadfeS.economic growthrad enhance the stability
of the U.Sfinancial systemWe believe thatimmpt action is necessary becaosgainregulations
implementinghe DoddFrank Act have stifletl.S.economic growth angolicymakers have paid
inadequate attention tegulatorymeasures that woulkehhancehe performance dl.S. capital
markets.

The Committee is an independent 501(c)(3) research organization, financed by
COQWULEXWLRQV IURP LQGLYLGXDOV IRXQGDWLRQV DQG FR
includes thirtyseven leaders drawn from the finance, business, law, accounting, and academic
communities. The Committee &ohairs are R. Glenn Hubbard, Dean of ColummBusiness
6FKRRO DQG -RKQ / 7TKRUQWRQ &KDLUPDQ RI WKH %URRNLQ
is Hal S. Scott, Nomura Professor and Director of the Program on International Financial Systems
at Harvard Law School.

Founded in 2006, the Committemdertook its first major report at the request of the
LQFRPLQJ 8 6 6HFUHWDU\ RI WKH 7UHDVXU\ +HQU\ 0O 3DXOVR
research continues to provide policymakers with an empirical angbamisan foundation for
public policy.

The Committee believes that each of our recommended reforms is consistent with the
3 U H V L BxEoRtMetOrdeon Core Principlesor Regulating the United States Financial System.
We have thereforsubmittecthis reporto the Secretary of the Treaguo inform his response to
the Executive Ordet.

The Committedurther EHOLHYHV WKDW WKH 6HFUHWDU\fi8 UHV SR(
endorse any major legislative or regulatory reforms at this early shasfead,due to the
complexity of the prodm, WKH 6HFUHWDU\TV UH VcBlRd(koeeeWiR miitiold 3UHV L
stages while prioritizing banking regulatoryreforms 1Q WKH &RPPLWeRkteskifEV YLHZ
regulation of U.S. banks the most significant deterrent thS.economic growth.

We alsonote thatmanyof ourregulatoryrecommendations are consistent with provisions
of the Financial CHOICE AcR | CHOICE 2.0 ", whichwasintroducedin the Houseof
Representativeis late April.?

A summaryof our recommendations set forth on the followingwo pages. Detailed
analysis follows.

1 Exec. Order No. 13,772, 82 Fed. Reg. 9965 (Feb. 3, 2017).
2 SeeFinancial CHOICE Act of 201H.R. 10, 115th Cong2017).
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Conduct a Cumulative Assessment of Regulatory Impact.

X

X

X

X
X

The assessment should includguantitativeanalysis of thenacroeconomi@ffects of
regulation.

The Treasury Department should lead the assessment, potentially with guidance from an
advisory committee of bipartisan experts.

The assessment shoutdt be a prerequisite for reform of existing regulations where
problems are evident.

The assessment shoydbvide the public with an opportunity for comment.
Independent@encies should voluntarily conduct-going costbenefit analyses.

Enhance the U.S. Approach to International Regulatory Frameworks.

X

X

X

X

U.S. regulators shoulgrovide the U.S. publicwith an opportunity to commenbn

international standards to ensure that they adequately reflect U.S. interests

When U.S. regulators agree to international standards, U.S. adoption should not exceed
international standards unless there is a clear empiricalfbasising so.

U.S. regulators should not implemehiplicativeregulations on U.S. entities operating in

foreign jurisdictions or to foreign entities operating in the United States.

86 UHJIJXODWRUV -VKRKKD'GDYNWW LRYJI R Utidrhs) Rechus@ DQ FL D
doing so could ultimatelincreaserisk to the U.S. financial system.

Reexamine Bank Capital and Liquidity Requirements.

X

X

X

X

Bank regulators should prioritize ridgdased capital requirements and the leverage ratio

should act as a backstop.

Bank regulators should eliminate duplicative capital requirements and creditenalized

framework.

Bank regulators should review and potentialyiminate or recalibrate liquidity
requirements, because liquidity requirementsinareasestress during a crisis.

%DQN UHIJXODWRUV VKRXOG UHYLVH SRSHUDWLRQDO ULV
R Q E DcQrientdctivities and risks.

Reduce Undue Regulatory Burdens @ommunityBanksand Regional Banks

X

X
X

Bank regulators shoulthilor the application of Dodérank prudential standards to ease
regulatory burdens on smaller banks.

Bank regulators should reduce community bank call report burdens.

7KH &)3% VKRXOG HYDOXDWH WKH LPSDFW RI GHBPLQJ PR
DV 3 TXDOLILHG PRUWJDJHYV ~

Simplify and Streamline the Volcker Rule

X

The SEC, CFTC and bank regulatsh®uld better align the Volcker Rule with the statutory
prohibition



VI.

VII.

VIII.

XI.

COMMITTEE ON CAPITAL MARKETS REGULATION

Ensure that Rulemakings are Adopted Through a Transparent and Public Process.

X TKH )HGHUDO 5HVHUYHTV eva\RegseiwvaD QVGH V' WA Y (DG WLIOH YH G O
been adopted in a secretive manfidre Federal Resenand FDICmust immediately
adopt a more transparent process.

Enhance the Process for Identifying and Addressi8gstemic Risk.

X The FSOC should replace nbank SIFI designation with an activitiesised regulatory
framework to more effectively identify and reduce systemic risk.

X The FSOC should rescini$ nonbank SIFldesignations.

x The FSOC should encourage U.Sukators with overlapping authorities to harmonize
their regulations.

x The FSOC should not apply rules for banks to-hank financial institutions.

Establish a Rule of Law Framework for the Fedal Reservasthe Lender of Last Resort.
x The Federal Resenghould publish a detailed framework that outlines the procedures it
would use to provideffectiveemergency liquidity to the U.S. financial system in a crisis.

Reinvigorate the Stagnant U.S. IPO Markets

X The SEC should allow shareholders through ballaipositions to adopt a mandatory
system of individual arbitration to replace securities class action litigation.

x The SEC should form a working group of private companies and venture investors to assess
whether regulatory reform could reinvigorate U.S. iR@rkets.

Reform Trading Rules for the U.S. Stock Market.

X The SEC should require exchanges to publicly disclose market data revenue and data feed
performance information.

x The SEC should supplement its cbsnefit analysis of the consolidated audit trail with a
specific analysis of the potential costs ayhersecuritybreach.

Review the U.S. Public Enforcement Regime
X U.S. regulators should consider the findingshef@ommitteef V | R U W kepdrt B tQe]
U.S. public enforcement regime.
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l. Conduct aCumulative Assessment of Regulatory Impact

We believe thaan empirical assessmenttbe overall impact oéxistinglaws and rules
on theU.S.financial yystemshould beatop priority for U.S. regulatorand should be completed
quickly.® This would be the first comprehensive analysistld post2008 financial crisis
regulatory regime and could be used to inform regulatory and legislative priorities goingiforwar
The need for aumulative assessment is underscored by the fact that virtually none of the banking
regulators conducted celsenefitanalyses as padf their DoddFrank rulemaking$ Similarly,
the SEC and CFTCostbenefit analyse$or DoddFrank rulenakings were noguantitative
although theguality of theiranalyses generally improved over tife

Below we describ&ur key substantivaspects of the cumulative assessnagilt set forth
a fifth recommendation to ensure that a rigorous empirical approach to financial reguwitition
continueafterthe cumulative assessment is complete.

X The assessment should includeguantitativeanalysisof the macroeconomieffects of
regulation.

7KH &RPPLWWH H JA/Balanced WhRaciWwto CeBenefit Analysis Reforfn
sets forth the substantive aspects of an effectivelbmystfit analysisegimeandprovides a useful
guidefor ensuring that the cumulative assessiris effective.

First, the cumulative assessment shogieantifythe impact of regulations to the extent
feasible. Second, the cumulative assessment should focus om#oeoeconomiceffects of
regulations, including specifically the impact on econognmnth, rather tharfirm- or industry
specific compliance costs. Thirthe analysisisouldfocus onthe overall costsandbenefits otthe
existing regulatory regimeatherthanan individual ruleby-rule assessment. This should include
a consideration diow various regulations work together and whether there aréughigative or
conflicting requirements.

X The Treasury Department should lead the assessment, potentially with guidance from
an advisory committee of bipartisan experts

The team leading the cumulative assessment hawsreadyaccess tdhe internal and
external analytical expertise necessary to conduct this comprehensive analysis. They should

3 Agency officials have also highlighted the importance of such a re@ew. e.gMichael S. Piwowar& RP P T U

6HF ([FK &Rdmark€at 2016 Conference on Auditing and Capital Markets 20c2016); Michael S.
Piwowar, &RPPfU 6HF ([FKe HPDPRIMNMNDW WKH p6(& 6SHDNVY &RQIHUHQFH
Efficient SEC (Feb20, 2015); Michael S. Piwowa& RPP U 6HF ([ F RdvaRirgRafid)Defending the
6(&MTV &RUH OLYWV20R4) -DQ

4 Comm on Capital Mkts. Regulation A Balarced Approach to Codtenefit Analysis Reford0, Appendix A

(2013) http://www.capmktsreg.org/wpontent/uploads/2013/10/BalancedApproachto-CostBenefitAnalysis
Reform.pdf

5Id. at 6, 8, 9.

61d.
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frequently consult wittthe financial regulatory agenciethat implemented theegulationsand
professionals in thénancial servicesector In our view, the Treasury Department is the agency
that is best situated to lead the$fort, potentially with guidance from anoutside advisory
committee of bipartisan expertd/hen Secretay Paulsonbecame Secretary of the Treasury in
2006, he publicly invitedhe Committee to author a report on how to restore the competitiveness
of our capital marketé The Committee standsilling to do a similay more expansive report on
regulatory reform

X The assessmenshould not be a prerequisite for reform of existing regulationswhere
problems are evident

Where neededevisions to the postrisis regimeare clear agencies should work to
implement them promptly. Rather than delaying these refohasumulative assessment should
proceed expeditiously alongside them to complement the agency rulemaking process.

We believe thaproposed rules that have not yet been finalstemlildgenerallybe halted
until the cumulative assessment is complete. This will ensure thattangreforms have a sound
empirical basisHowever, regulators shoulettain discretion to completeritical reforms that
represent key missing pieces of existing regulatory framkeswor

X The assessment shouldrpvide the public with an opportunity for comment

Public disclosre and input will enhance the quality of the cumulateeew and will
SURPRWH JRYHUQPHQW DFFRXQWDELOLW\ DQG SXHWOLF FRQI
DVSHFW RI WKH DVVHVVPHQW ZRXOG UHVHPEOH WKH (XURSHL
public regarding the EU financial services regulatory framework.

X Independentagenciesshould wluntaril y conduct ongoing costbenefit analyses

The Committe believes that financial regulatory agendiest are not subject to a cost
benefit analysis requiremestiouldvoluntarilyinclude a cosbenefit analysis in future rulemaking
proposals We also believe thadll financial regulatory agencies shouldluntarily conduct a
reassessment five years after the implementation of any new majét rule.

" These agencies include the Federal Reserve Board, Office of the Comptroller of the Currency, Federal Deposit
Insurance Corporation, Commodity Futures Trading Commission, Securitldsxahange Commission and
Financial Stability Oversight Council, among others.

8 Comm. on Caipal Mkts. Regilation Interim Report of the Committee on Capital Markets Regulgtimv. 30,
2006),http://www.capmktsreg.org/wpontent/uploads/2016/10/Committeldevember2006 Interim-Report. pdf

9 SeeEuropean Comrfi,@all for evidence: EU Bgulatory Framework for Financial Serviges 4,
http://ec.europa.eu/finance/consultations/2015/finasreigllatoryframeworkreview/docs/consultation
document_en.pdf

10 see generallfomm on Capital Mkts. Regulation A Balanced Approach to CeBenefit Analysis Refor2013)
http://www.capmktsreg.org/wpontent/uploads/2013/10/BalancedApproachto-CostBenefit Analysis
Reform.pdf.
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Il. Enhancethe U.S. Approach to International Regulatory Frameworks

Financial markets are global in natuse effectiveregulation often requiresoordination
amongregulatorsrom different countriesSuch coordinatiomay takethe form ofinternational
standards thakay the predicate fotJ.S. regulatiors. For example U.S. agency rulemakings
regarding bank cagal and liquidity requirementand the designation of systemically important
financial institutionsareoftenbased on standardetby international bodiesIheseanternational
bodies includethe Basel Committee on Banking Supervisidfinancial Stability Board
International Organizain of Securities Commissionand Committee on Payments and Market
,QIUDVWUXFW X U itegrnatb Ral Standatd SettévsK H 3

As a separatebut related matter, U.S. regulators must determine theappropriate
circumstancefor applying U.S.regulatonsto foreign entitieoperating inthe United Statesr to
U.S.entities operating indfreignjurisdictiors. In instances whetgothU.S. rules and foreign rules
apply, there is a risk thatonflicts or overlapsamongregulatory regimesould preventmutually
beneficial crostorder transactionand lead to market fragmentatiddoordinationand mutual
recognition areecessary to mitigate these consequences.

Below we describe five key ways tHatS. regulatoreanenhancehe existing regulatory
landscape

x U.S. regulators shouldprovide the U.S. publicwith an opportunity to commenton
international standards to ensure that they adequately reflect U.S. interests.

U.S.regulators should providexpanded opportunities for public commémensure that
international standards comport with U.S. interesliough he International Standard Setters
solicit public comments on their proposalsittprocessesareless rigorous thathe noticeand
commeniprocess requirefibr U.S. agency rulemakintgy the Administrative Procedure Aét For
example,final rulesin the United Statesannot includesignificant restrictionsthat were not
included in the initial proposal, because the public would not have had the opportunity to comment
on these new restriction contrast, thdnternational Standard Settdfnal rules sometimes
include provisions that were never subject to public consultition.

1 For example, theiRancialStability Board FKDUWHU VWDWHV WKDW WKH %RDUG 3VKRXOG K
SXEOLF FRQVXOWDWLRQ RQ SROLF\ SURSRVDOV  DQG WKHLU SURFHGXUDC(
adoptedjf the genary decides to conduct a public consultation. The process involves: (1) an invitation for comment;

D GD\ FRQVXOWDWLRQ SHULRG H[FHSW LQ (H[FHSWLRQDO FLUFXPVYV

GD\V RI WKH FRQVXOuwdss\btherWisSredueske JStaliity Bd., Garter of the Fiancial

Stability Boardg I, Art. 3 (June 2012)http://www.fsb.org/wpcontent/uploads/FSEBharterwith-revisedAnnex
FINAL.pdf; Fin. Stability Bd.,FSB Procedural Guidelinesl.82 (Feh 1, 2013) http://www.fsborg/wp-
content/uploads/FSBroceduralGuidelines31.1.13.pdf
27KH %&%6TV ILQDO 3QHW VWDEOH IXQGLQJ UDWLR " IRU LQVWDQFH LQFO
absent from its initial proposal. Basel Conon Banking SupervisiorBasellll: the net stable funding rati¢Oct
2014) http://www.bis.org/bcbs/publ/d295.gdBasel Common Banking SupervisiorGonsultative Document,
Basel lll: The Net Stable Funding Rafitan 2014),http://www.bis.org/publ/bcbs271.pdf
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Of course, e public comment process of the International Standard Setesodo not
focusspecificallyon theU.S. perspectivé® Yet specific consideration of the U.S. perspectire
critical because U.S. circumstances and nedttn diverge from those in other countries. For
example, U.S. and E.U. banks often have fundamental differences in their ownersté@pitadd
structures, demanding distinct regulatory approaches.

We recommend that U.S. agencies seek public comameimternational standards while
theyare being negotiated and well before theyamepted domesticallyhis could take the form
of U.S. regllators issuing an advanced notice of proposed rulemaking when international standards
are proposedr evenduring earlier stages of negotiatidboing so wouldprovidethe American
public with an opportunity to potentially influent®e contentof interndional standarddNe note
that Sectior871 of CHOICE 2.0is consistent with ils recommendatiatf

X When U.S. regulators agree tanternational standards, U.S. adoption should not
exceednternational standards unless there is clear empirical basis for dong sa

In recent yeardJ.S. agencies hawagreed to international standards but tingplemented
domesticrules thatexceedhesestandardswith virtually no explanation or empirical support for
doing so For examplethe U.S.enhancedgupplementary leverage ratio requities largestJ.S.
banks to hold% Tier 1 capitalagainst their total assetshile theinternationaBasel framework
requires3%, even for the largest banksSimilarly, thecapital surchargen the largest).S.banks
can be as high as5% ofrisk-weighted assetinstead of up to 2.5% under the Basel framewbrk.
The U.S. liquidity coverge ratiois also stricter than the Basel framewéfk

Exceedingnternationaktandardsanhave significantnegativeamplicationsfor the United
Stateg for example, theunilateral application ofmore onerousequirements on U.$astitutions
putsthem at a competitive disadvantage to foramgtitutions We therefore recommend tHatS.

13 See, e.g.Fin. Stability Bd., Consultative Document: Crodmorder Recognition of Resolution Actit®eptember
29, 2014), available afittp://www.fsb.org/2014/09/c_149@9/, Fn. Stability Bd.,Proposed Policy
Recommendations to Address Structural Vulnerabilities from Asset Management A¢livitee22, 2016),
available athttp://www.fsb.org/2016/06/proposeablicy-recommendationt-addressstructuratvulnerabilities
from-assetmamgemeniactivities/

14 SeeFinancial CHOICE ActH.R. 1Q 115th Cong. 871(2017).

15 SeeComm. on Capital Mkts. Regulation, Comméstterto Robert de V. Frierson, Setary, Boardof
Governors of the FedlalReserve Syem?2 (June 11, 2014 http://www.capmkisreq.org/wp
content/uploads/2014/06/CCMR.supp_.leverage.comihelf, Regulatory Capital, Revisions to the
Supplementary Leverage Ratit9 Fed. Reg. 57725, 57726 (Sept. 26, 2014), available at
https://www.gpo.gov/fdsys/pkg/FR01409-26/pdf/201422083.pdf

16 SeeComm. on Capital Mkts. Regulation, @mentLetterto Secretary of Board of Governors of the Federal
Reserve Systerh (Apr. 1, 2015) http://www.capmktsreg.org/wpontent/uploads/26/04/04 01 15 &
SIB_capital _surcharge_letter.pdegulatory Capital Rules: Implementation of Ri&&ksed Capital Surcharges for
Global Systemically Important Bank Holding Companies, 80 Fed. Reg. 49082, 49087 (Aug. 14av8il&t)le at
https://www.gpo.gov/fdsys/pkg/FR01508-14/pdf/201518702.pdf see alsoSullivan & Cromwell,Bank Capital
Requirements: Federal Reserve Board Approves Final CommaityERurcharge for U.S. Global Systemically
Important Bank® (July 29, 2015)

https://www.sullcrom.com/siteFiles/Publications/SC_Pulilica Bank_Capital_Requirements_7_29 2015.pdf
17 SeeDavis Polk,U.S. Basel IlI Liquidity Coverage Ratio Final Riiept 23, 2014),
http://usbasel3.com/docs/Final%20LCR%20Visual%20nd. pdf
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agencies provideogent explanations andea empirical supporfor any domesticrules that
implementmore stringenversions ofinternational standardsf an empirical analysis does not
demonstrate a need for U.S. rules to exceed international standards, then the relevant U.S. rules
should be rewed so that they are consistent with international standards

x U.S. regulators should not implementduplicative regulations on U.S. entities
operating in foreign jurisdictions or on foreign entities operating in the Uhited States.

In recent years, U.S. regulators have takenndulyaggressivapproach to applying U.S.
regulationdo foreign entitieghat are subject teimilar regulationsn theirhome jurisdictionThis
has been part of an effort to protect the U.S. finarsyiatem from problems abroadowever
this approachmayencourag foreign regulatorso follow the U.S. exampland apply duplicative
regulations to U.S. entities

For example, in early 2016 the European Commission nearly prohibited E.U. dealers from
clearing derivatives with U.S. clearinghous&Fhis would havéragmentedhe global derivatives
markets thereby increasinthe cost of hedging riskoth domestically and abroa@ommentary
by former VicePresident Michel Barnier of the European Commissitoongly suggests that the
(XURSHDQ &R PuRWiNingheRN HVcompromise regarding U.S. clearinghouses was
SUHFLSLWDWHG E\ WKH &)7&TV XQSUHFHGHQWHG DSSOLFDWL
Union.®

We therefore recommend that U.S. regutas defer to the regulations of foreign
jurisdictions when those foreign jurisdictions have regulationsatiaieve the same regulatory
outcomes aghose in the United Statesaportantly, this outcomebased approachould focus
not on a burdensome temluanalysis but on whether the regulations achieve similar goals. The
insistence on specific similarity of the text of every key provision is hampering the development
of liquidity in global marketsFor starterswe believe thatte CFTCand SEGshould adopt such
an approach itheir crossborder application of derivatives regulations

x U.S. regulators should not¥ing-fence” U.S. assets of foreign financial institutions
becausedoing so couldultimately increaserisk to the U.S. financial systen.

In2014 WKH JHGHUDO 5HVHUYH ILQDOL]HG UNCV LWQXNOHJ WHG M
requirescertainforeign banks operating in the U.S. @stablisha U.S. holding company with
additional capital and liquid assets located in the United Stateghaockssible to the foreign
parent?® The IHC rule also requires U.S. branches of foreign banks tpqsiéion liquid assets in

®Hal S. Scott & John Gullivelew EU rateswap rule will deal a big blow to UENBC (Jan. 21, 2016),
http://www.cnbc.com/2016/01/21/neeurrate swaprule-will -deata-big-blow-to-uscommentary.html.

19 SeeMichel Barnier,The US must not overrideéU regulators Fin. Times(June 21, 2012),
https://www.ft.com/content/46584dtmeelle81e000144feabdcO

20Seel2 C.F.R. o 252.15@014)
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the U.S. branch! The purposef the IHC ruleis to ersure thathe U.S. financial systemvould
be protected in the event ofaeign bank failure?

In 2013 the Committee warned thatetlireeral Reserv§ V , + & coudQOrtdke foreign
banksand theglobalfinancial systentessstable, because the foreign parent would be unable to
use capital or liquid assdtscated in the United Statés respond to losses or a runtatforeign
operationg® Furthermore, xsting regulationsalready achieve the goal of the IHC rule by
ensuringthat U.S. subsidiaries ééreign bank have adequate capital.

The Committee reaomended thathe Fe@ral Reservehould not require foreighanks
to create and capitalize a U.S. IHC anstead work with foreign regulators to develop a cross
border resolution regime that would allow for the efficient allocation of capital withimatienal
banking organizationsvhile also protectinghe U.S. financial systent* We further warnedhat
the Feéral Reserv§ \Approach wouldlikely cause regulatorsabroad to impose similar
requirements omJ.S. banks inforeign jurisdictions, which ould make U.S. banks less stabte
Indeed WKH &RPPLWWHHTYV Uddnhpitbel?2608 fiviadh Bl eti€s \W. hank¢ needed
to shift over $500 billion from foreign operationstespond to problems at hortfe.

Our prediction was corredh Novemberthe European Commission proposiscwnIHC
provisionfor foreign bankg’ The proposal will effectively restrict the ability of U.S. banks to
carry on certain business activities in the E.U., and will likely make -troser resolution more
difficult. Indeed, European regulators have called folB®pean& RPPLVVLRQfV ,+& SUR!
to go even further by potentially forcing subsidiarization of international brad€kés therefore
recommend that the Fedl Reserveeviewits IHC ruleto specifically cosider whether it could
increase risk to thg.S.financial system and, if stg repeal that rulewhile working with the E.U.
to stand down from their new propasal

21Seel2 C.F.Rr 252.1572014) see also79 Fed. Regl7240,17296 (Mar27, 2014)available &
https://www.gpo.gov/fdsys/pka/FR01403-27/pdf/201405699.pdf; Comm. on Capital Mkts. Regulation,

Comment Lé&er on Proposed Rule for Enhanced Prudential Standards and Early Remediation Requirements for
Foreign Banking Organizatioris6 (Apr. 24, 2013)http://www.capnktsreg.org/wp
content/uploads/2013/04/FRB.IHC_.comment.Itr_.pdf

22 SeePress Releas&d. of Governors of the Fe®ReserveSys.(Feh18, 2014),
https://www.federalrgerve.gov/newsevents/pressreleases/bcreg20140218a.htm

23 Comm. on Capital Mkts. Regulation, Comméstteron Proposed Rule on Enhanced Prudential Standards and
Early Remediation Requirements for Foreign Banking Organizatiah§r. 24, 2013),
http://www.capmktsreg.org/wpontent/uploads/2013/04/FRB.IHC _.comment.ltr_.pdf

241d. at 7.

251d. at 67.

261d. at 6.

27 proposal for a Directive of the Europeaarlament and the Council Amending Directive 2013/36/EU

(2016/0364), at 12, 234 (proposed Article 21b).

28 See, e.gDaniele Nouy, Chair, Supervisory Board of the EGBatement at Press Conference on the ECB Annual
Report on Supervisory Activities 20160 D U 3>2@QH HDVN FRUUHFWLRQ«>LV WKDW (@
attached, should be under this intermediate holding company for third countries, so would be also part of the SSM
VXSHUYLVLRQ EHFDXVH RWKHUZLVH LW LV IDU WRR IUDJPHQWHG”
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lll. ReexamineBank Capital and Liquidity Requirements

Capital requirementand liquidity requirementsre prudential measuresntended to
strengthen theesiliency of the U.Shankingsystem. Capital requirements obligasnksto hold
aminimumamount of equity againsteir totalassets andsk-weightedassetso thatbankscan
withstandlosses Liquidity requirement®bligate banks to hold minimumamountof assetshat
regulators have deemed safe and ligudluding U.S. Treasuries and central bank depadsits,
insulate the firms fronpotential bank runsLiquidity regulation also includes reporting and
resolutionbased liquidity requirements.

Since theihancial crisisthe emphasis otie role of capital and liquidity requiremehizs
produced measurable changesotighout the financial industry.oF exanple, the capital levels
among the largest U.S. banks have more than doubled andhakaiimgs of high quality liquid
assetare nearly five times what they were before the cffditowever,high capital and liquidity
requirements reduce the ability ofrhéng organizations to lend amee arethereforeconcerned
that theexistingrequirements havennecessarily restrictaztonomic growth

Below we describefour key recommendations regarding bank capital and liquidity
requirements that would hetpstore eonomic growthwithout compromising financial stability

X Bank regulators should gioritize risk -basedcapital requirements and the leverage
ratio should act as a backstop

The Committeesuppors the use ofmandatory nmimum capital requirementthat are
sufficiently risksensitive.However, we believe that binding SOHYHUDJH U&WLR"~ WKD'
account for the different rislof differentassetss highly problematigasit incentivizesinstitutions
to invest in risky assets that generate high nstiBuch policies cathereforeencourage excessive
risk-taking, whichunderminsthe goal of financial stability.

Yet existingU.S. capital requirements includesaupplementy leverage ratidhat may
operate as thkinding constrainton the amount of gital thatcertainbanks must hold We
believe thathe supplementey leverage ratio should instebd calibrated tgerve as dackstopto
the riskweighted capital requirements th@nks arseparately required to satisfyg other words,

29 SeeTheClearing HousgThe State of American Bankitig (Nov. 2016),https://www.theclearinghouse.org/
/media/adbn%20line/documents/volume%20vii/20161201 s@ftamericarbankingreport_tch.pdf?la=en
Randall D. GuynnResiliency and Resolvability of U.S-SBBs: What Remains To Be Don@P?acticingL. Inst 3
(Dec. 16, 2015),

http://www.davispolk.com/sites/default/files/2015_12 16 PLI Banking_Law_Institute 2015 presentation.pdf
30 See Comm.on Capital Mkts. Rgulation, Comment Letter on Regulatory Capital Rules: Regulatory Capital,
Proposed Revisions to the Supplementary Leverage R&lin2 11, 2014)http://www.capmkisreg.org/wp
content/uploads/2014/06/CCMR.supp_.leverage.comihgalf, Comm.on Capital Mkts. Reglation, Comment
Letter on Regulatory Capital, Enhanced Supplementary Leverage Ratio Standards for Certain Bank Holding
Companies and Their Subgdy Insured Depository Institutions) Robert de V. FriersofOct. 21, 2013),
https://www.federalreserve.gov/SECRS/2013/October/2036/R1460/R

1460 102113 111417 579522455781 1.pdf
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the leverageatio should generally require less capital than-iskghted requirementget should
act as a floor for minimum capital requirements

Notably,a centerpiece of propos@HOICE 2.0is DQ RSWLRQDO -UBPSODRRU\
banks that maintaia leverage atio of at least 10%: Under the bill, bankshat meetthe 10%
leverage requirementould beexempt froma range of regulatory obligations that include other
capital and liquidity requirements, stress tests, and living.Wills stated abovave believahat
a leverage ratishould not be théinding capital constraintbecauset incentivizeshigh-risk
investmentsWe also believe that a 10% leverage ratrbich isevenhigher than thexisting6%
supplementaryeverage ratiadhat applies to the largebinks would be a significant drag on
eonomic growth.n any event, large banking organizations have indicated that they would not
take the offramp, leaving them exposed to burdensome regultion.

X Bank regulators should eliminate duplicative capital requirements and create a
rationalized framework.

The current apital requiremerframeworkhasa number obverlappingequirements that
are duplicatve. 0O XFK Rl WKH H[LVWLQJ UHJLPHTV FRPSOH[LW\ DQG
that U.S.bank regulatorsimpose seven different minimum capital requiremeften with
different definitions of capital* Furthermore, this complexity is multiplied becauss. bank
regulatorsuse two entirely different methodologies to determine whethese minimum
requirements are satisfiddhe Basel approach that is based on a static balance sheet and the stress
WHVW DSSURDFK WKDW LV EDVHG R Qpjecteq@obded by reul@x@Q FH VK

Although the Committee agrees in princighat 3V WUVHWVHVWYV™ RI EDLNM FDSLWI
prudential measure, we believe that the exigtimgesss highly problematic, as set forth in detail
in Part M of the RoadmapAdditionally, we believe thathe stress tesfgualitative component
for assessgthemanagement of financiakk is arbitrary and likely unnecessary. Indeed, we note
that former Fedral Reservesovernor Tarullooffered support forliminating this qualitative
component for all bank®.We believe thatioing sowould be a positive step t@nds simplifying
UHIJXODWRUVY SUXGHQWLDO UHTXLUHPHQWY IRU FDSLWDO

In general, he Committee believes thBtS. bankregulators should work to synthesize
these disparateapital requirements into aationalized UHJLPH WKDW DFFRXQWYV IR
cumulativeimpactand reduces unnecessary overldmsthe extent possible, thehouldidentify

31 SeeFinancial CHOICE Act of 201H.R. 1Q 115" Cong © 601 (2017).

82 SeeFinancial CHOICE Act of 201,H.R. 1Q 115" Cong @ 602 (2017).

33 See, e.gMatt Levine,Loans, Sales and IPO AdvispBloomberg(Feb. 8, 2017),
https://www.bloomberg.com/view/articles/2002-08/loanssalesandipo-adviserqstating that Lloyd Blankfein
has said he would liketoperate the bank with less capital, not more).

34 Regulatory Capital Rule38 Fed. Reg. 62018 (Oct. 11, 2018yailable ahttps://www.gpo.gov/fdsys/pkg/FR
201310-11/pdf/201321653.pdf Risk-based capital ratios; Leverage ratio; Supplementary leverage ratio; Capital
conservation buffers; Countercyclical capital buffer; Prompt corrective action requirements; Tedfidodsing
capacity.

35 SeeDaniel K. Tarullo,Governor, Fed. Reserve SyBeparting Thought§Apr. 4, 2017),
https://www.federalreserve.gov/newsevents/speech/tarullo20170404a.htm
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and focus orthe risk-sensitivemeasurethat is most likely to be effective without needlessly
constrainingl LU PV | &lIbcatiowdadcsions.

X Bank regulators should review and potentially eliminate or recalibrate liquidity
requirements, because liquidity requirements canncreasestress during a crisis

Liquidity is undeniably vital to combat financial crises, but liquidéguirementsre new
regulationghat are uproven in their ability to provide the type of support needed daricigsis
In fact, liquidity requirements magicrease stresturing a crisisThatis because banks that could
otherwiselend during widespreadfinancial distresamay be forced to hoartiquid assetsto
maintain compliance with tiserequirementsLiquidity requirements that are too restrictive can
therefore undermine rather than promote financial stability.

We recommend that regulatoes/iew and potentiallgliminate orecalibrate estingand
proposediquidity requirementsin particular, the review should considehetherthe required
levels of liquid assetsremain appropriate in light of recent regulatory and mabksed
developments. For examplé, WKH 2QHW V WWDEW NERFRRisinQlided, itwould
require banks to maintai funding profile that regulator®nsideradequateéo ensureaccess to
reliable fundingover a oneyear period® However, thee is limited empirical support for the
NSFR leels chosen by regatorsand theywill become increasingly difficult for banks to mesest
the Fe@ral Reserveontinues to raise rates and adjust its balance.$heet

Additionally, WKH 3OLTXLGLW\ EGRY Héddrédbdoks ¥é hétenoughlow-
risk 3K L-JJKKD O LW\ O L Toxatisfy Eheinmtdxviivim funding needs over a-8ay stress
period3® Yet theleverage raticeffectively penalize thosebanksfor complying with the LCR,
because the leverage ratequiresbanks to hold minimum levels of caglitagainst their assets
regardless of the risk profilef thoseassets?® The tension between the leverage ratio and LCR
and the lack of appropriate calibration of the tivae resulted in the misallocation of capital and
distortions in bank balance shett

X Bank regulators shouldUHYLVH SRSHUDWLRQDO ULVN™ FDSLWDO UH
DUH EDVHG ®Ri@nEdot®itiey dind risks.

%DQNV DUH SUHVHQWO\ UHTXLUHG WR KR GnEBIELWDO D
refers to the risk of unexp@ HG ORVVHV GXH WR D FR P SdyQsigrifica® WH U QD

3¢ Basel Common Banking Supervish, Basel Ill: the net stable funding ratib(Oct 2014)
http://www.bis.org/bcbs/publ/d295.pdNlet Stable Funding Ratio: Liquidity Risk Measure Standards and Disclosure
Requirements81 Fed. Reg. 3523 (2016) (to be codifieti2 CF.R. & 249et se(), available at
https://www.federalreserve.gov/newsevents/press/bcreg/bcreg201605038hepdfS. banking agencies published
a notice of proposed rulemaking for the NSFR in May 2016. The comment period expired on August 5, 2016.
37 Se€eThe Clearing Housé he Net Stable Funding Ratio: Neither Necessary nor Harrgld€gJuly 2016),
https://www.theclearinghouse.otfhedia/tch/documents/20160705_tch_nsfr_note.pdf?la=en

38 SeeThe Clearing Housél he State of American Bankitg, 30(Nov. 2016) https://www.theclearinghouse.org/
[media/action%20line/documents/volume%20vii/20161201 -sth#nericanrbankingreport tch.pdf?la=en

39 See idat 2933.

401d. at 7.
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employee errors or technological failures) or external events (awsuits)*! These capital
requirements have a significant impact, as U.S. banks currently hold about $200 billion in
operational risk capitdf

However, HIXODWRUYVY SUHVHQWO\ XVH PRGHOV EDVHG RQ K
operational risk requirement&s a resultbanks may be required to hold operational risk capital
to account for activities and liabilitiekdt are no longer relevant to their businesses. For example,
certain banks currently hold operational risk capital against business lines that they no longer
pursue and legal liabilities that they have already seftled.

The Committee believes thdi.S. bak regulators should revise operational risk
UHTXLUHPHQWYV VR WK D @drrgvitaetivitibd bHd WéksHTBe Ve duirende@dNsviduld
be calibrated according to realistic loss projections, not anomalous past events. We note that
Section 152 of CBICE 2.0 is consistent with this approdéh.

41 See, e.gMark Ames, Til Schuermann & Hal S. Scdéank Capital for Operational Risk: A Tale of Fragility and
Instability 8 J. Risk Mgmt. Fin. Inst. 227 (2018uropean Banking AuthQperational Risk
https://www.eba.europa.eu/requlatiandpolicy/operationatisk (last visited May 11, 2017).

42 Seel etterfrom Jamie DimonChairman & CEO, J.P. Morgatg Shareholders 22017),
https://www.jpmorganchase.com/corporate/invesgdations/document/ar20ideoletershareholders.pdf

43 SeeTelis DemosThe 93 Words that could Unlock $200 billion in Bank Capitéll St. J.(Apr. 30, 2017),
https://www.wsj.com/articles/th®3-wordsthatcould-unlockmorethan200-billion-in-trappedbankcapitat
1493553602

44 Financial CHOICE Act of 201'H.R. 10, 115th Congpr 152 (2017).
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V. Reduce Undue Regulatory Burdens @ommunityBanksand Regional Banks

U.S. community and regional banks, along with large banks, have been subjzhoply
of postcrisis regulations, particularly under De&dank.Compliancewith new regulationgs even
moredifficult for these smaller institutions, because they have limited resoieesand complex
rules can thus drive smaller banks from certain lindmisiness or otherwise constrain their ability
to extend credit to the small businesses and U.S. households that rely oiftibserules can
alsohinderor deternew entrantsSuch effects arquite undesirable due to the central role that
these banks pl in the U.S. economy: each year, community banks extend $2.6 trillion in
agricultural, small business, and consumer l@amtsregional banks lend over $1.7 trillion to their
local communitie$?

Below we describe three key recommendations to reduce excessive regulatory
requirements on smaller banks.

X Bank regulators should tailor the application of DoddFrank prudential standards to
ease regulatory burdens on smaller banks.

DoddFrankal165 requies the Federal Reserve to subject bank holding companies with
$50 billion or more in assets to heightened regulation that includes stress testing, leverage and risk
based capital requirements, living wills and liquidity requirem&ntShere areabout40 banks
that meet this threshafd In addition, certain stress testing requirementstigggeredat $10
billion. We do not believe that all banks ovieese thresholdsre systemically important.

We would support legislative measures to substantially thesethreshold. However,
DoddFrank also provides the Federal Reserve with ample flexibility to relieve smaller banks of
certain of these regulatory requirements, without statutory change.

We believe tht the Fe@ral Reservand FSOC shoulthcreasethe $50 billion threshold
to at least $100 billion wheggermitted bya165. Dodd-Frankprovides that the Fedal Reserve
acting upon a recommendation from FS8@ay establish a threshatbove$50 billion for the
application of certain heightened standarasiar ©1654° Living wills and enhanced public
disclosures are among the standards covered by this pro¥ision.

We alsocommend recent efforts by the leedl Reservéo tailor prudential standardsin
January 2017, the Ferhl Reservéinalized a rule that eempts certain banks with less than $250

45 About the Regional Bank CoalitipRegf Bank Coal, http://regionalbanks.org/abopthdep. Cmty. Bankerof
Am., Plan for Prosperity 12017), http://www.icba.org/docs/defaugiburce/icba/advocaey
documents/priorities/icbaplanforprosperity

46 Seel2 U.S.Cr 5365(a)(2)(A)(2012)

4’Holding Companies with Assets Greater Than $10 Billi¢at 7 I@fo. Ctr. (last visited May 11, 2017)
https://www.ffiec.gov/nicpubweb/nicweb/HCSGreaterTh@B.aspx Biggest U.S. Banks by Asset Size 2017
Money Summi(Feb. 9, 2017, 4:33 PMttps://www.mx.com/moneysummit/biggasanksby-assetsize-united
states

48 As st forth in 12 US.C. © 5325(2012)

4912 U.S.C. 5365(a)(2)(Rr012)

S0See id
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billion in assets from the qualitative portion of the annual stress’taats.believe this change is
a step in the right direction and encourage theeF@dReservand FSOC to consider additional
revisions to regaitions under165 that would mitigate burdens on smaller banks.

X Bank regulators should reduce community bank call report burdens.

Bank regulator® should also ease smaller bank supervision and examination requirements
by streamlining their call report obligations. In recent years, quarterly call report requirements
have imposed heavy costs on smaller banks that exceed their useftBresdl. firmshave been
dedicating significant resources four times each year to submit thadg&bcall report, containing
2,400 data items and accompanied by af@@fe instruction boo¥.

Regulators have made recent progress on this front by permitting U.S. bankssvitian
ELOOLRQ LQ DVVHWV WR ILOH WKH QHZ 3)),(& " FDOO UH
reporting> FFIEC 051 includes commesense updates that consolidate and streamline aspects of
the call report, shaving off 24 pages and eliminatibgut 950 data iten?§.While this reform
represents progress, it does not go far enough in scaling back the unnecessary reporting obligations
borne by our smallest banks.

To reduce these burdens without compromising systemic stability, community banks th
PHHW FHUWDLQ VDIHW\ DQG VRXQGQHVYV EDVHORYHWY NBEBROC
reports every other quartgfSo long as the sheftrm call report includes essential information
such as balance sheet and capital schedules, regulhtarkl srave adequate information to
confirm that a small bank does not pose meaningfuPfisk.

51 Bd of Governors of the FedReserve SysFederal Reserve Board announces finalized stress testing rules

removing noncomplex firms from qualitative aspect of CCAR effdotia®17(Jan. 30, 2017, 4:30 PIM)
https://www.federalreserve.gov/newsevents/pressreleases/bcreqg2017013Tdétfimal rule removes the

qualitative assessment GICAR for large and noncomplex firms, which are bank holding companies and U.S.

intermediate holding companies of foreign banking organizations with total consolidated assets between $50 billion

and $250 billion, total nonbank assets of less than $76miliind that are not identified as global systemically
LPSRUWDQW ERDQNV *6,%V

26 SHFLILFDOO\ WKH )HGHUDO 5HVHUYH %RDUG 2IILFH RI WKH &RPSWURO
,QVXUDQFH &RUSRUDWLRQ 3)',& DVX&WKG@V)HERUQDWLEADRRIOOF L@V WYL, (
53 Indep. Cmty. Bankers of AmBlan for Prosperityl5 (2017), http://www.icba.org/docs/default
source/icha/advocaeyocuments/priorities/icbaplanforprosperity

FFIEC 3-RLQW 5HSRUW WR &RQJUHVMKQOQBRRRP I3 SHRZW KN QKEGSHEW LR Q $FW
27,, available athttps://www.ffiec.gov/pdf/2017 FFIEC EGRPRA_JoeRéport to Congress.gdCBA

SBURJUHV ¥¢s@RBAYW@XNHG &DOO 5HSRUW 5HOLH Ihftpsy®@w.icba.org/ne DLODEOH
events/newsletails/2017/01/06/progsscontinueson-icba-backedcall-reportrelief

SFFIEC 3-RLQW 5HSRUW WR &RQJUHVV (FRQRPLF *URZWK DQG 5HJXODWRU\
26-27, available athttps://www.ffiec.gov/pdf/2017 FFIEC EGRPRA_JeReport to Congress.pdf

561d.

57 Seelndep. Cmty. Bankerof Am.,Plan for Prosperityl5 (2017), http://www.icba.org/docs/default
source/icha/advocaeyocumentgiriorities/icbaplanforprosperityRoger Buerin Letter to Chair Yellen,
https://www.federalreserve.gov/foialfiles/ICP201625formletters. pdf

58 Buerin Letter to Chair Yellerhttps://www.federalreserve.gov/foia/files/ICP201625formletters.pdf
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x The CFPB shouldevaluate the impact ofdeemning mortgage loans held inD EDQNTYV
SRUWIROLR DV 3TXDOLILHG PRUWJDJHV ~

DoddFrank imposes a number of complex mogaregulations on banks that
disproportionately impact smaller firms. Indeed, 97% of respondents to a recent American Bankers
Association survey reported increased mortggerific compliance costs; 75% have had to grow
their staff to handle the new moaige rules® Notably, 76% of the ABA survey respondents had
assets of less than $1 billiéh.

As a first step in reducing these burdens, the CFPB sloousiderrevisng STXDOLILHG
PRUWJIJDWMH ™ BXOHV WR JUDQW D-YDDK) K DGHBEREH ARVPU RGGLUHPH
for mortgage loans that a bank both originates and holtsportfolio 5!

DoddFrank revises the Truth in Lending AcfILA ~ to generally prohibit residential
mortgage lending unless the lender determines that the borrowee i abpay the loaff. These
SDELOUWSD\ SURYLVLRQV LPSRVH D KRVW RI UHTXLUHPHQW\
WKH &)3%fV 40 G presu@edty kaRishy thadddrequiremetfs+ RZHYHU WKH &)3 %
currentQM definition is significantly mece narrow than the law requires, and does not explicitly
include mortgage loans held in portfolid/e can see why themeay bean issue with bank decision
making where loans are securitized. But where the bank holds the loan on its books it has clear
selfinterest in policing the credit risk involved.

We note thatertainlegislative proposals, such as Sectk&l6 of CHOICE 2.0, would
revise TILA to generally treat residential mortgage loans that a dagikatesandholds on its
balance sheet as QNMSWerecommend thahe CFPB ealuatethe potential effects of this change
WR WKH 40 GHILQLWLRQ LQFOX6mgliantesiwdéenB.3fppipriat®, tieP D O O |
CFPB should then revise tlefinition of QMto provide a safe harbor for mortgagars that a
bankoriginates andholds inits portfolio.

59 Am. Bankers Asg,Q4" Annual ABA Residential Real Estate Survey RefibfMar. 2017),
http://www.aba.com/Press/Documents/2017ABARealEstatel endingSurveyReport.pdf# ga=1.216188757.21873063
2.1490562983

60 Am. Bankers Asq,Q4" Annual ABA Residential Reabfate Survey Repoft(Mar. 2017)
http://www.aba.com/Press/Documents/2017ABARealEstateL endingSurveyReport.pdf# ga=875¥61B373063
2.1490562983

61 See, e.g.Rob Nichols Letter to Comgss(Jan 4, 2017),
http://www.aba.com/Advocacy/LetterstoCongress/Documents/ABA115thCongressWelcomePriorities010417.pdf;
Indep. Cmty. Bankers of AmBlan for Prosperityl3 (2017) http://www.icba.org/docs/default
source/icha/advocaeyocuments/priorities/icbaplanforprosperity

6215 U.S.C. © 1639b (2012).

631d.

64 SeeFinancial CHOICE Act of 201H.R. 10, 115th Cong2017),available at:
https://financialservices.house.gov/uploadedfiles/hr_10_the financial choice_.act.pdf
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V. Simplify and Streamline the Volcker Rule

Section 619 of the DodBrank Act, commonly called the Volcker Réfeis a legislative
provision that is implemented through federal regulations jointly addpy the Federal Reserve,
6(& &)7& 2&& DQG )',& FRMQaD¢HES VOLTYid SebretivyKafl the Treasury,
acting as the Chairperson of the FSOC, is required to coordinate this ruleffaking.

The Volcker Rule is highly complex, so we proceed bdigvirst explaining the statutory
prohibition,thenhow the implementing regulation goes beyond what the legislation requires, and
finally our recommendations for regulatory reform. We do not address whether the Volcker Rule
should be legislatively repe@et this time.

The Statutory Prohibition

Section 619 prohibits banking entities frawo activities subject to certain exemptians
(1) engaging in proprietary trading; and (2) acquiring or retaining an ownership interest in or
sponsoring a hedge fund private equity fund® Banking entities include any insured depository
institution, company that controls an insured depository institution, and any affiliate or subsidiary
thereof®® Importantly, this includes bank holding companies and brdkater affilates of banks.

Under Section 619, proprietary trading occurs when a banking entity engagesagal
IRU WKH EDQNLQJ HQWLW\YV RZQ 3WUDGLQJ DFFRXQW  LQ DQ
acquire or dispose of, any secuyitjerivativeor future, or any option on such instrumefits
37UDGLQJ DFFRXQW’ LV GHILQHG WR PHDQ DQ\ DFFRXQW X
SULQFLSDOO\ IRU WKH Spear&rRVH RI VHOOLQJ LQ WKH 3

Section 61%®xplicitly carves outinderwriting, markeimaking and hedgindV 3SHUPLW W H (
D F W L Y2LMoteHspecifically, Section 619 generally permits trading in connection with
underwriting or market making the extent that any such activitiégre designed not to exceed
the reasonably expected near terendands of clients, customers, or counterpartiés® 5LV N
PLWLJDWLQJ KHGJLQJ DFWLYLWLHV« WKDW DUH GHVLJQHG W
are also permitted activiti€8.

6512 U.S.Cr 1851(2012) Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. Ne203,1a
619[hereinafter DodeFrank Act], codified in Section 13 of the Bank Holding Company Act.

56 Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and Relationships with, Hedge
Funds and Private Equity Funds; Final Rule Fed. Reg. B35 (Jan 31, 2014) available at
https://www.gpo.gov/fdsys/pkg/FR01401-31/pdf/201331511.pdf

6712 U.S.Cr 1851(b)(2)(2012)

6812 U.S.Cr 1851(a)(1)2012)

6912 U.S.Cr 1851(h)(1)(2012) 7KH GHILQLWLRQ DOVR LQFOXGHV 3DQ\ FRPSDQ\« WKD\
company for purposes of section 8 of the International Banking Act of 1978, and any affiliate or subsidiary of any
VXFK HRGWLW\ ~

7012 U.S.Cr 1851(h)(4)(2012)

712 U.S.Cr 1851(h)(6)(2012)

7212 U.S.Cr 1851(d)(2012)

7312 U.S.Cr 1851(d)(1)(B)(2012)

7412 U.S.Cr1851(d)(1)(C)2012).
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The Volcker Rule

In December 2013, the Agencies jointly adoptdéiral Rule implementing the Volcker
Rule’® The Final Rule is about 70 pages, with a roughly 900 page adopting felaad¢he
restrictions on both fund investments and proprietary tragbrtgeyond what Section 619 requires.

For examplet KH ) L Q DQlefintionbfla trading account, which ultimately determines
the activities that constitute proprietary trading, is much nrdkexible, and captures traditional
EDQNLQJ DFWLYLWLHYV QRW LQWH Qizeifit&s DWR " EPIDR&EsEtH I X O D W
presumeghatall of D EDQNLQJ HQW brVBal% df & fihaneikl Dnstikdmenare for the
trading accountif the financial instrumeris held for less than 60 daysAlthough rebuttable, as
a practical matter, the presumption has proven todiffecult to rebut and commercially
unreasonableto applg HFDXVH RI WKH LQYROYHPHQW RI PXOWLSOH $J
H[SUHVVHG LQ WKH )LQDO 5XOH WKDW UHEXWWDOV DUH OLP
expansive reading of th&0-day provision (by, e.g., including instruments that are designed to
have less than a &fay tenor, such as alill or a shoriterm interest rate hedge, or including
purchases of instruments that have less than 60 days left until maturity even dlanigiarity
was longer).

These Agency implementation parameters, coupled with the inflexibility of the
presumption, fail to take into account that many beneficial activities undertaken byiavizané
holdinginstrumentdess than 60 daysThe rule theefore wrongly presuesthat such tradeand
activitiesare prohibited.

The Committee believes that the Volcker Rule, as implemented, is unduly burdensome and
complicated and has potentially impacted market liquidity. There are many potential revisions to
WKH $JHQFLHVY UXOHPDNLQJ WKDW FRXOG PLWLJDWH WKHVH
take the following approach.

x The SEC, CFTC and bank regulatorsshould better align the Volcker Rule withthe
statutory prohibition .

First, theregulatorypresunption that all trading positions held flassthan sixty days are
proprietary trading should be eliminatedfavor of tailored, flexible and sensible approaches to
VSHFLILF DFWLYLWLHV VLPLODU WR VDIH KDUERdiffdreitRU ZKLF
meanings or purposefhe 60Gday presumption ian arbitrary threshold that was not included in
DoddFrankand aonesizefits-all threshold is not appropriate for identifying proprietary trades.

Second, the rulemaking should includear, obgctive, norexclusive, metricdased®*V D I H
harbos” IRU PDUNHW PDNLQJ XQGHUZULW IAGhdufhQ@resd aetiDitizsv H G KH

S Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and Relationships with, Hedge
Funds and Private Equity Funds; Final Rul@ Fed. Reg. 5535 (JaBil, 2014) available at
https://www.gpo.gov/fdsys/pkg/FR01401-31/pdf/201331511.pdf

6 SkaddenTheVolcker Rule: A First Look at Key Chang@ec 12, 2013),
https://www.skadden.com/insights/volckede-first-look-key-changes

o 3(b)(2).
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are exempt under the current rule, a quantitative safe harbor could alleviate the burdensome
compliance programsd procedures imposed under the current rule that are difficult to administer
and have increasdte costs of beneficial market activit§f For example, with respect to such a

safe harbor for hedging activityan activity that generally should be encouragedrder to
mitigate risk? the application of correlation analyss and burdensome documentation
requirements would be eliminated if simple objective quantitative criteria could be met.

Third, wLWK UHJDUGV WR WKH 9ROFNHU 5X @éfeyuldtordvV WU L FW
provisions should be tailored to focus on entities that engage in impermissible proprietary trading
and should not interfere with traditional banking activities and asset management, including long
term investing alongside clients. To thisde he Agencies should simplify existing exclusions
from the definition of covered funds and create new exclusions for: (a) fund vehicles that are not
principally engage®in impermissible proprietary tradin¢p) family wealth vehicles; and (c) U.S.
or nonU.S. public funds that are qualified to be offered to retail investors, or are listed on a
securities exchange. Th&gencies should also permét separately incorporated, sepaig
branded investment advistw share its name or a variatidhereofwith the covered funds it
sponsorsFinally, banking entitiesshould be permittedo buy am sell ownership interests in
covered funds for market making, underwriting, fiisknagement or assibility management
purposes, without being subject to duplicative capital requirements.

8|f the trading activitysatisfies the relevant metrics then the statutory requirement that market making and
XQGHUZULWLQJ VKRXOG PHHW 3UHDVRQDEO\ H[SHFWHG QHDU WHUP GHPD
" The regulations should also provide a clear definitield WKH WHUP 3SULQFLSDOO\ HQJDJHG ™ WR
by covered entities.
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VI. Ensure that Rulemakings are Adopted Through a Transparent Process

7KH $GPLQLVWUDWLYH 3URAPAG XGHWHWPRQHYV WKKIHSURFH
all government agencies must condugemaking.Rulemakings are agency actions that have
binding legal effect are primarily concerned with policy considerations and govern the future
conduct ofregulatedentities®! The APA requires that alfulemaking are adopted through a
transparenprocessthat issubject to meaningful publioput®?

However, n recent years, certaiimancial regulatoryagencies have circumvented the
legally mandated process for rulemakilmeffect, thesagencies havadopted rulsin a secretive
processwithout public participation. Two pertinent examples e Federal Reserve stressgest
andWKH )HGHUDO 5HMikigWHs.DQG )',&TV

X The Feckral Reservef V V W UsshvoMha\FEders® Reserve D Q G ) ', &Ahy wills
have beenadopted in a secretivemanner. The Feceral Reserveand FDIC must
immediately adopt a more transparent process.

The Feéral Reserv§V VWUHVYV WHVWY DUH LQWHQGHG WR PHDVX
sufficient capital in a futureconomiccrisis®3 To conduct the tests, the Feeal Reservelevelops
hypotheticalextreme economiscenarig andfinancialmodelsto project how bank capital would
be affected bysuch scenariosThe Feéral Reservéhen uniformly applies these scenarios and
modelsto all banks®* While the scenarios antodelsboth directly affect the results of the stress
tests and therefore servedssfactocapital constraints on banks, neither the economic scenarios
QRU WKH PRGHOV DUH GHY HaRd®éimenext\pioQeduWs<IH f8 51§ Mo@R W L F H
are pemanentlykeptsecret.

The Committee releasedrepot in SeptembeR016 drawing attention to the possibility
that the adoption of the scenar@msd models without notieendcomment could be in violation
of the APA and could therefore be subject wua@ssfuljudicial challengé® 7KH &RPPLWWHHY
reportalso set fortrspecific recommendations for howmeformthe stress test process that it
could withstand judicial scrutinf?. Specifically, the Committee recommendetlibjecting the
scenarios to publicaanment and potentially doing the same for the secret matlelsiote thaas

80 SeeGen. Elec. Co. v. EPA90 F.3d 377, 382 (D.C. Cir. 2002).

88 6 'HSTW RI -XVWLFH $WWRUQH\ *HQHUDOTV 0DQXMB7RQ WKH $GPLQLV)
825 U.SC. o 552(a)(1)(D)2012)

83 Governor Daniel K. Tarullo, Member of thelBof Governors of the FedReserve SysStress Testing After Five

Years(June 25, 2014)

84 See, e.gBeverly Hirtle & Andreas LehnerSupervisory Stress TesEederal Reserve Bawk New York Staff

Reports, No. 696 at 18 (2014); Supervisory and Comypauny Stress Test Requirements for Covered Companies,

77 Fed. Reg. 62,378, 62,384 (Oct. 12, 2012);d Governors of the FedReserve SysDoddFrank Act Stress

Test 2015: Supervisp Stress Test Methodology and Resnjts1 (2015).

8 &RPP 2Q &DSLWDO ONWV 5HJ 37KH $GPLQLVWUDWLYH 3URFHGXUH $FW I
7TUDQVSDUHQF\ = 6 Bvailabie RithitU/www.capmkisreg.org/wp
content/uploads/2016/10/Final_APA_Fed_Stress_Test Statementl.pdf

86 1d.
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part of his April 201 departureaddressformer Fe@ral Reserv&overnor Tarullo indicated that
he believes that theederal Reserve shoukkepits stress tesnhodels secrét,

Similarly, the Fee@ral Reservand the FDIChave adopted uniformly applicable, secret,
ELQGLQJ VWDQGDUGYV IRU GHWHUPLQLQJ IZ& MNeétkddd thiz ED QN 1\
U HJ X O D W RhaNkfcoviltl Bezresolved without extraordinary gaweent supporty® Indeed,
several banks have failed the living wills process for deficiencies undmrsiberet standards.

Failing the living will process can result in a number of regulatory sanctions on banks. For
example, DoddFrank provides the FDI&Gnd Feéral Reservevith the authority tdreak up banks
that fail theliving wills process®

The Feeral Reservand FDIChave alsanadesignificant regulatoryolicy via post hoc
JXLGDQFH RQ EDQSuithigudandd I6ad plated Significantuiegments on the living
will process, and resulted in restrictions on activities and structures of banks, all without notice
andcomment under the APA&or exampletheyhavedirectedbanksto holdlevels ofliquid assets
that meet peak standalone fundiregds for each of their material entit¥é3his requirement may
effectivelyact as théinding constraint omandatorybank liquidity levels’

The Committee believes thatdJ FXPYHQWLQJ WKH $3%$YV SURFHGXUD
public policy®® Without information about the standards being applied by agencies, markets
FDQQRW PDNH LQIRUPHG GHFLVLRQV DERXW WKH LQWHJULW
whether a bank could truly be resolved in an orderly fasHigkdditionally, when ageneis
develop rules that are not made available to the public, the danger for unequal and inconsistent
treatment of similarly situated institutions exit&\nd when rules are not developed openly, it is
more difficult to hold public officials accountable their actions and to ensure that they are acting
with an open mind®

87 SeeDaniel K. Tarullo, Governor Babf Governors of the Fed. Reserve SiBeparting Thoubts (Apr. 4, 2017),
https://www.federalreserve.gov/newsevents/speech/tarullo20170404a.htm

88 Hal S. ScottOp-Ed: 3XEOLVK WKH 6HFUHW 5 XO,AMMIIISR U. (JumeQ0 2016JLYLQJ :LOOV
http://www.wsj.com/articles/publisthe-secretrulesfor-banksliving-wills-1465511622

891d.; See als®d. of Governorf the FedReserve Syded Deposit InsCorp. Joint Press Releasigencies

Announce Determinations on October Resolution Plan Submissions of Five Systemically Important Domestic

Banking InstitutiongDec 13, 2016) https://www.federalreserve.gov/newsevents/press/bcreg/20161213a.htm

90 Seel2 U.S.C. o 5365 (2012).

91 The Clearing Hous& he State of American Bankia@ (Nov. 2016),https://www.theclearinghouse.org/
/media/action%20line/documents/volume%20vii/20161201 sthtemericarbankingreport_tch.pdf?la=en

92 See id

93 SeeComm.on Capital Mkts. Reglation, The Administrative Procedure Act and Federal Reserve Stress Tests:

Enhancing Transparendbept 2016),http://www.capmkisreg.org/wp

content/uploads/2016/10/Final_APA Fed_Stress_Test Statementl.pdf

%4 1d.

%Cf.8 6 'HSTW RI -XVWLFH $WWRUQH\ *HQHUDOTYV ODQXDO RQ WKH $GPLQL
RQH RI WKH DLPV RI WKH $3%$ LV WR 3DFKLHYH UHODWLYH XQLIRUPLW\ LQ
JRYHUQPHQW’

9% SeeRiverbed Farms, m v. Madigan ) G WK &LU WKH $3$% 3SHQVXUHV W]
IHGHUDO EXUHDXFUDF\ UHPDLQ>V@ WHWKHUH®@BesMentl KrengittbonLTaskiRYHU Q V'’
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Furthermore WKH $ 3 $ favidQoRventprbcess allows the public to provide valuable
insights and information to agencies that promote quality deems@king®’ An opaque
rulemakingprocessalso creates legal uncertaintgs agencyctionsmay beoverturned by the
federal courts as unlawfuhdeed, he APA allows any individual or entity adversely affected by
an agency action to challenge the agency action in federaf&anuditafederal court is authorized
to set aside any agency action that fails to follow the APA.

In short, theTrump Administration should ensure thide financial regulatoryagencies
comply with the APA. Specifically, the Fe@ral Reserveshould conduct publicly-available
rulemakings foiits stress test scenarios and models andréteral Reservand FDIC should do
the same for thetandards governing the reviewasfd expectations fdiving wills.

Force, Transparency and Public Participation in the &unbking Procesd-aculty Scholarshif2008) (stating the

SXEOLF SDUWLFLSDWLRQ 3HQVXUH>YV@ WKDW DJHQFLHVY DQG WKHLU VWDI
RSHQ PLQG DQG OLVWHQLQJ UHVSHFWIXOO\ WR D EURDG VSHFWUXP RI SX
97 SeeConnor RasoAgency Avoidance of Rulemaking Procedué&sAdmin. L. Rev. 101, 103 (2015); Cary

Coglianese et al., Presidential Transition Task Fdramsparency and Public Participation in the Rulemaking

Process Faculty Scholarshif2008).

%5 U.SC. ma 702, 704.

95 U.S.C. & 706(2).
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VII.  Enhance the Process for Identifying and Addressing SysteRigk.

A critical purpose of the DodJUDQN $FW LV WR HQKDQFH UHJXODWRL
address systemic risk. To assist in this effort, DBdthk created the Financial Stability Oversight
&RXQWFBOC 32 ZKLFK LV FRPSULVHG tHeITréasury, thel ReadsVeDeight R |
regulatory agencies, and an independent insurance é¥pert.

Specifically, the FSOC has the authority to designate certatbakfinancial institutions
DV 3 VA\VWHPLFDOO\ LPSRUWBBIE |LQRQE)HEE © enliavcadloVesight R Q V°
and regulation by the Federal Reserve. The FSOC also has the authority to identify and recommend
agency actions to address products and activities that may pose systefiic risk.

President Trump recently issued an ExecutiveéeDin the form of a Memorandum to the
6HFUHWDU\ RI WKH 7UHDVXU\ HITHFWLYHO\ VXVSHQGLQJ WKH
bank financial institutions as SIFIs until the Secretary has conducted a thorough review of the
FSOC determination and signation proces¥? 7KH 6HFUHWDU\TV UHSRUW LV GX
2017.

Below we set forth four recommendations for the FSOC that would enhance financial
stability and encourage U.S. economic grotth.

x The FSOC should replace nofbank SIFI designation with an activities-based
regulatory framework to more effectively identify and reduce systemic risk.

The stated goal of SIFI designation is to identify and mitigate sources of systemic risk, but
systemic risk cannot be ascribed to specific institutions. Onathigazy, the Committee believes
that effectively monitoring and reducing systemic risk requires regulators to focus on any activities
and products that have been empirically linked to systemi¢¥igiccordingly, we find the post
crisis reforms that takenaactivitiesbased approach, such as reforms to the swaps market, to be
the most effective at mitigating systemic risk. Indeed, the FSOC has already adopted such an

100voting members of FSOC include the heads of the CFPB, CFTC, FDI€df&eserveFHFA, NCUA, OCC

and SEC.

01seel2 U.S.Cr5322(a)(2)X2012) 12 U.S.Cr 5323(2012)

02 211ILFH RI WKH 3UHVV 6Réentialbendoraridndfer Bhe Becretéypr. 21, 2017),
https://www.whitehouse.gov/thgressoffice/2017/04/21/presidentimhemorandunsecetarytreasury

1031t is worth noting that our recommendations regardinglmamk SIFI designation are similar to certain provisions

of CHOICE2.0 WKDW ZRXOG UHSHDO WKH ) &2kBWFI detevticRtidnisWw\ WR LVVXH QRQ
10435ee, e.gComm. on Capital Mts. Regulation, CommemtHWWHU WR )62& 8 6 7.U6RNM3U\ 'HSTW C
http://www.capmktsreg.org/wp

content/uploes/2015/03/2015 03 16 _FSOC_Notice_on_Asset _Management_Products_Activitiéemdi. on

Capital Mkts. Regulation, Commehetter to Secretariat, Financial Stability Board (Apr2014),
http://www.capmktsreg.org/wpontent/uploads/2014/04/FESB.IOSCO_.comment.ltr ; @dimm. on Capital Mkts.

Regulation, CommentHWWHU WR 1HDO 6 :ROLQ $FWLQJ &KDLUPDQ )62& 8 6 7UL
http://www.capmktsreg.org/wpontent/uploads/2013/02/FSOC.Rbank.SIFI_.comment.ltr _..pdiComm. on

Capital Mkts. Reglation, What to Do About Contagion®ept 3, 2014), http://www.capmktsreg.org/wp
content/uploads/2016/10/2009-03-WDAC.pdf.
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http://www.capmktsreg.org/wp-content/uploads/2014/04/FSB.IOSCO_.comment.ltr_.pdf
http://www.capmktsreg.org/wp-content/uploads/2013/02/FSOC.non-bank.SIFI_.comment.ltr_..pdf
http://www.capmktsreg.org/wp-content/uploads/2016/10/2014-09-03-WDAC.pdf
http://www.capmktsreg.org/wp-content/uploads/2016/10/2014-09-03-WDAC.pdf
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approach for assessing the risk posed by the asset management f{elbstwever, we notehiat

the FSOC only has the authority ittentify potentially risky activity and t@ecommendolicy

action by primary industry regulators. It is therefore crucial that the primary regulators responsible
for implementing any FSOC recommendations, such ds gtaurance commissioners with
respect to insurers, also employ an activibased approach®

X The FSOC should rescind its norbank SIFI designations.

The FSOC should rescind its existing Amamk SIFI designations, as systemic risk is not
concentrated dtaditional insurance companies. Traditional insurance companies have a number
of qualities that make them unlikely to pose systemic risk. These include low levels eksimort
debt, high substitutability, and sdilfnding with insurance premium¥’ Indea, thetraditional
insurance industry remained relatively stable during the financial crisis and did not show signs of
systemic risk®® Furthermore, certain activitigsased reforms enacted since the crisis, including
those to the swaps markets, help to i$H WKDW LQVXUHUVY SRVLWLRQV UF
managed and collateralized.

X The FSOC should encouragé).S. regulators with overlapping authorities, including
the SEC and CFTC over the swaps marketp harmonize their regulations.

Inconsistenciesral overlaps in domestic regulations can create unnecessary burdens on
U.S. financial institutions that can ultimately increase the cost of financial services and decrease
the competitiveness of our institutions and our markets. Fortunately, the-Fdaalk Act
authorizes the FSOC to encourage and even compel U.S. regulators with overlapping authorities
to act in a consistent and effective manf¥&Such action may be necessary to harmonize CFTC
and SEC regulations for swaps and sectbiged swaps transacig!t’® $SOWKRXJK WKH DJHQ
requirements generally apply to the same dealers and entities, the agencies have thus far failed to
collaborate during their rulemaking processes and to coordinate implementation timing, and the
resultant regulations are differein key respects! that increase compliance costs and create

105 See, e.gFin. Stability Oversight CounciFinancial Stability Oversight CoundiJpdate on Review of Asset
Management Products and Activitigpr. 2016),
https://www.treasurgov/initiatives/fsoc/news/Documents/FSOC%20Update%200n%20Review%200f%20Asset%2
OManagement%20Products%20and%20Activities.pdf

106 See12 U.S.C. & 5330 (201Z)imiting the authority to implement FSOC recommendations to primary regulators,
who have 90 days fnplement them or explain why they have not done so to Congress

107 SeeComm. on Capital Mkts. Regulation, Commeetter to Neal S. Wolin, Acting Chairman, FSOC, U.S.

7 U HD YV X | &n'tHeSMuthority of the Financial Stability Oversight Council to DesligrCertain NotiBank

Financial Companie@eb. 15, 2013attp://www.capmktsreq.org/wpontent/uploads/2013/02/FSOC.RonN
bank.SIFI_.comment.ltr_..pdiComm. on Capital Mkts. Regulation, Commeéetter to FSOC ReAuthority to

Require Supervision and Regulation of Certain Nonbank Financial Compaéieed. Reg. 64,264 (Del9,

2011), http://www.capmktsreq.org/2011/12/19/fscemmeniregardingits-authorityto-requiresupervisiorand
regulationof-certairnonbankfinancialcompanies/# ftnl1

108 |d

10912 U.S.C. @ 5322(a)(2)(Ep012)

110 seeDodd-Frank Wall Street Reform and Consumer Protection Act, 7 U.S.C. (20(ip)

111see, e.gComm. on Capital Mkts. Regulation, Comméetteron Proposed Rules on SEC and CFJ10ss

Border Swaps Rules and Guidance (Aug. 17, 201t8);//www.capmkisreg.org/wp
content/uploads/2013/08/SEC.cross_.borderltpdf
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confusion. The FSOC should consider mandating that agencies with overlapping authorities issue
rulemakings jointly or that they reevaluate existing rules to eliminate inconsistencies or
redundanies.

X The FSOC should not apply rules for banks to nofbank financial institutions.

Bank capital and liquidity requirements were devised to enhance the stability of depository
institutions, and their mechanics and calibration are specifically desfgndxinks. Applying

these requirements to ndmanks would be unwarranted, as these institutions have different
business models and asset and liability structures. Instead, the regulationb@inkershould
proceed independently, according to the disticlchracteristics and circumstances of these
institutions.
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VIIl. Establisha Rule of Law Framework for theFederal Reservas theLender of Last
Resort

The Committee rejects the notion thia¢ Federal ResernaetingDV SOHQGHU RI ODVW
tLR ~ to the fhancial systeniL V D 3 E TBhilORsXak¥ capital injections tesolventiinancial
institutions. The Committeis strongly opposed tiailouts

We do, however, suppottérole of an LLR thatstand ready to provide liquidity to the
financial system irthe event of financial panic; this liquidity is provided in the form of central
bank loansat a penalty rate and against good collateraolvent financial institutionthat are
victims of panikedwithdrawals!!? Of course, these loans must be repaid.

An effective LLR promotes financial stability by boftreventingand stemminguns on
financial institutions. A LLR preventsmass withdrawals by shet@érm creditors (such as bank
depositors) by reassuring them tttzywill be repaid in ful] so theras no need to rurAn LLR
also stens runs by extending needed liquidity to hedplvent institutionsmeet panicked
withdrawals by shorterm creditorsindeed, the Fextal Reserveatemmedhe 2008 financial crisis
by extending LLR support to financial iftsitions through credit facilities like the Term Securities
Lending Facilityand Primary Dealer Credit Facility®

Perhaps most importantlywith an effective LLR, the government can let insolvent
institutions failwith creditorsof those institutionbearingts lossesnot taxpayersrThat isbecase
an effectiveLLR prevents the failure of insolvent institut®ffom triggering a contagious panic
that spreads throughout ththerwise solverfinancial system.

The DoddFrank Act imposes majaestrictions on the ability of the Fexhl Reservéo
serve as anffectiveLLR to nonbanks which hold over 60% of shetérm liabilities, totaling $8
trillion. 4 Section 1008 o€HOICE 2.0 wouldurther restricthe Feceral Reserv§V HITHFWLYHQH
as anLLR to the norbank sectoby imposing additional restrictions on its ability to lend to non
banks during a crisi8® We do not support this CHOICE 2.0 provisioAs Chair Yellen has
testified, these new restrictions would effectively end the ability dféueral Reservéo serve as
LLR to the norbank sectot!®

112 5eeWalter Bagebt, Lombard StreetA Descriptionof the MoneyMarket(E. Johnstone; Hartley Withers, eds.,
1873);see alscComm. on Cajpal Mkts. Regilation,What to do about Contagion?: A Call by the Committee on
Capital Markets Regulation for Public Deb&€l0 (Sept 3, 2014) http://www.capmktsreg.org/wp
content/uploads/2016/10/2009-03-WDAC.pdf.

113SeeHal S. Scott)nterconnectedness and Contagi@omm. on Capital MktRegulation(Nov. 20, 2012),
http://www.capmktsreg.org/wgontent/uploads/2014/11/2012.11.20_Interconnectedness_and_Contagion.pdf;
Professor Kenneth N. KuttnéFhe Federal Reserve as Lender of Last Resort during the Panic of @0@8n. on
Capital Mkts. Rgulation(Dec. 30, 2008)http://www.capmkisreg.org/wpontent/uploads/2015/04/Kuttner TFhe
FederalResere-aslenderof-LastResortduringthe-Panicof-2008. pdf

114Hal S. Scott|nterconnectedness and Contagid®omm. on Capital Mkts. Regulati®3-108, 289(2016)
http://www.capmktsreg.org/wpontent/uploads/2014/11/2012.11.20_Interconnectedness_and_Comgdfio

115 Financial CHOICE ACT of 2017, H.R. 10, 115th Cond.008(2017)

116 See Chair Janet Yellehetterfrom Janet Yellen, Chair, Federal Reserve SysterHonorable Paul Rya&
Honorable Nancy PelogNov. 16, 2015, https://www.federalreserve.gov/foia/files/ryaelostletterr20151116.pdf
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X The Feceral Reserve should publish a detailed framework that outlines the
procedures it would use to provideeffectiveemergency liquidity to the U.S. financial
system in a crisis.

It is essentighatthe Fe@ral Reservadopta rule of law frameworkor exercising its LLR
authoritieseffectively. A detailedoutline of how the Fesfal Reservevould intervene akLR in
a crisiswill prepare the central bank to take swift action during a crisis and ensure that it does not
overstep its authority. Publishing such a framework could also forestall panics by signaling the
existence of a capable LLR to the markétshough the Fedral Reservassued a rulemaking to
implement the LLR provisions of the Doditank Act, this rulemaking does not provide detail on
the procedures that the Feedl Reservevould use during a crists!

Thereare several key components to an effectie of lawLLR framework.First, the
framework should set forth how the feedl Reservavould make i$ solvency determination with
respect to the borrower. This would go beyenduringhat the borrower hacgdequate collateral.
Secondgthe framework should outline specifiomeasureshat the Fedral Reservevould take
during a crisido provide LLR supporto both bankgvia the discount windoyvand to norbanks
(under Section 13(3) of the Federaserve Act)For example, the Fedal Reservehould identify
the specific facilities and programs that it would use to lend and the criteria that it would use to
determine borrower eligibilityFinally, the framework should establiskertain procedures for
Feceral Reserveversightand regulation of nebank LLR borrovers.

117 Extensions of Credit by Federal Reserve BaBRs-ed. Reg. 78,959 (Det8, 2015), availde at
https://www.gpo.gov/fdsys/pkg/FR01512-18/pdf/201530584.pdf
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IX. Reinvigorate theStagnantU.S. IPO Market.

The public capital markets play a vital role in the U.S. econ@syey are the principal
vehicle through which companies rai®e funding necessary for growth atfie principal
repository for individual and institutional investmedttimately, the global economic leadership
of the United States depeswh the strength dhesemarkets.

Ten years ago, aherequest of Secretary of the Treasury Henry PaulsorConemittee
released a report findinfatforeign companies were no longer going public on U.S. exchanges
at historical rates and foreign companies listed on U.S. exchanges were delisting at an increasing
rate'® The attractiveness of U.S. public equity maskéo foreign companies was clearly
weakening.

Earlier this monththe Committeeeleasednewreport findng thatover the past ten years
the attractiveness df).S. public equitymarketsto private U.S. companieshas deteriorated,
whereas the public egqy markets of foreign countries, particularly China, have become
increasingly attractive tprivateforeign companie$t®

6SHFLILFDOO\ WKH &RPPLWWHHYY UHSRUW IRXQG WKDW
IPOs and the total amount of equity raisgdhi®em are substantially down from historical averages
during the 199€006 period?® Historical averages predicted that there would have been over
3,000 new public companies in the last decidistead, we have haess than halbf that many
IPOs122

The CRPPLWWHHTVY VWXG\ DOVR ILQGY WKDW WKH -XPSVWD!
was enacted into law by President Obama in 2012 has failed to achieve its purpose of strengthening
the U.S. IPO market. For example, in 2016 only $24 billion in equityraiased by U.S. IPOs, as
compared to a historical average of nearly $60 biftidn.

Chinese IPO markets haasocaught up to and surpassed U.S. IPO markets in the last ten
years.While there are surely many factors impacting the strength of Chinese markets, including
higher economic growth, it is notable that more thaite as much equity was raised through
Chinese IPOs last year than through U.S. I1E®s.

The Committed] V U HeSdhiélds that the SEC take two initial steps to reinvigorate
U.S. public equity marketg?

118 Comm on Capital Mkts. Regulation,The Competitive Position of the U.S. Public Equity Ma(Retc.4, 2007),
http://www.capmktsreg.org/wp

content/uploads/2014/12/The_Competitive_Position_of the_US_Public_Equity_Market.pdf

119 Comm. on Cajtal Mkts. Regilation U.S. Public Equity Markets are Stagnatihg2017),
http://www.capmktsreg.org/wpontent/uploads/2017/04/US_Public_Equity Markets are_Stagnating.pdf
1201d. at 2.

211d. at 10.
122

123 Id
124 Id

1251d. at 9.
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x The SEC shouldallow shareholdersthrough ballot propositionsto adopt a mandatory
system of individual arbitration to replace securities class action litigation

The United States is the only developed country in the world where shareholders of a public
company can form a class and sue their own company for a violation of securities laws, primarily
consisting of disclosure failures. Therefore, when prithfe companies go publin the United
Statesthey become exposed to litigation risk from securities class actions that can cost them
billions of dollars.

This is a serious problem for public companies and a major incentive to stay private. For
example, in 2016 eecord300securities class actidawsuits were filedtargeting about 1 in every
12 U.S. public companie®® The merefiling of such a suit has been shown to reduce a target
FRPSDQ\TV PDUN HW Avidxia settidiients of these suits have codipabmpanies
an additional $55.6 billion over the past ten yédts.

These suits impose staggering costs on U.S. investors and capital markets, but fail to
accomplish their ostensible goals of compensating harmed investors or deterring wrongdoing.
Instead, DV IRUPHU 6(& &RPPLVVLRQH lLhexXbDsxs@f afémtin@andrs¢icpD L Q V
WKHVH VXLWYVY DUH ERUQH E\ WKH FRPSDQ\YfY VKDUHKROGHUYV
is merely shifted from one group of innocent investors to another, pAaihtiff and defense
attorneys siphoning off billions of dollars in the procé<s.

The ineffectiveness of securities class actions in compensating shareholders is widely
acknowledged and empirically demonstrat&éd.In these suits, institutional sharehetd
effectively sue themselveend bear the staggering costs of these suits, so their net recovery is
negative. The aggregate U.S. settlement size in 2015 was approximately $5 billion, roughly $1.1
ELOOLRQ RI ZKLFK ZDV XVHG WR s&f\ ABdihe/ Rtb@HESVOT rdthilHV D Q G
shareholders are so low that the Committee has found that holders of €09646f shares that
are potentially eligible for distribution even submit a clai.

Allowing shareholders to adopt a mandatory system of indalidrbitration instead of
securities class actions would better compensate investors and deter wrongdoing; it would also

12614, at 10.

271d. at 5 (citing Mark KlockDo Class Action Filings Affect Stock Prices? The Stock Market Reaction to Securities

Class actions Post PSLRAS J. Bus. & Sec. 1109 (2016)).

1281d. at 10.

293DX0O $WNLQV 7KH 6XSUHPH &RXUWTV 2 %08 RadulitkQlawaToleRMaD E $EXVLYH &
2014),http://www.forbes.com/sites/realspin/2014/03/0é/tupremecourtsopportunityto-endabusivesecurities
classactionlawsuits/#14ae89e1690a

130 See, e.g John C. Coffee, JrReforming the Securities Class Action: An Essay on Deterrence and its

Implementation106 @lum. L. Rev. 1534, 1538 (2006); JamBs Cox etal.,7KHUH $UH 3ODLQWLIIV DQG« 7K
Plaintiffs: An Empirical Analysis of Securities Class Action Settleméft¥and L. Rev. 355 (2008).

Bl Svetlana Starykh & Stefan BoettriddERA Econ. Consulting, Recent Trends in Securities Class Action

Litigation: 2015 FullYear Reviev31, 312016),

http://www.nera.com/content/dam/nera/publications/2016/2015 _Securities_Trends_Report NERA.pdf

132Hal S. Scott & Leslie N. Silvermatockholder Adoption of Mandatory Individual Arbitration for Stockholder

Disputes +DUY -/ 3XE 3ROT\
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benefit the U.S. capital markets. At the corporate level, this could be achieved with a shareholder
proposalLQ D FRPSDQ\gMersit)iRJudd 3Wata\to amend the corporate byl&t$he

by-laws amendment could include an arbitration clause that would govern-ssscignolder
securities law disputés?

Congress and the Supreme Court have endorsed the fairness and legalityradfoarbit
provisions'*® Indeed, arbitration is used to resolve securities law disputes in other contexts (e.g.,
brokercustomer conflicts). Shareholders would also prefer to have the option to arbitrate these
claims? in fact, they have proposed such provisionihie past3®However, the SEC has arguably
overstepped its statutory authority by blocking these past attéMpt® urge the agency to step
aside and permit such shareholder decisions in the future.

X The SEC should form a working group of privatecompanies and venture investors to
assess whether regulatory reform could reinvigorate U.S. IP@arkets.

7KH &RPPLWWHHYV UHSRUW IRXQG WKDW 8 6 SULYDWH
companies, including Lyft and SpaceX, are raising record ara@firgquity capital in private
PDUNHWYV )RU H[DPSOH WKH &RPPLWWHHTV UHSRUW IRXQG
billion through private offerings in 2016, almdiste times the equity raised through U.S. IPS&s.

While strong private markets are a gdbag for economic growth etail investorscan
only invest in public companies, so they need privatmpanies, like Uber and Airbnto go
public, or else they will miss out gpotentiallylucrative investment opportunitieBart of the
problem may be tbW WKH 6¢i&dfits-aR Qistlosure regime for public companies is
FRQWULEXWLQJ WR SXEOLWHWR NHWA\Z KIKYOL\WQ JGR BV KRRRIW V X L W
private companies that must prioritize letegm growth to shosterm returng3®

Ultimately, only private companies and their investors know exactly why they are avoiding
public markets. The SEC should therefore go directly to the source and convene a working group
of private companies and venture investors to better understand why privapanes are
avoiding public markets and how to fix this problem. Ideally, this group should produce a report
that could then be used as the basis for significant SEC and legislative reform.

133 Id

B4 Seeid.

135 3ee, e.gFeceral Arbitration Act, 9 U.S.C. o ket seq(2012); AT&T Mo bility LLC v. Concepcion131 S. Ct.
1740, 1749 (2011);

136 SeePfizer Inc., SEC NaAction Letter (Feb. 22, 2012); Gannett Co., Inc., SEGAdtion Letter (Feb. 22, 2012).
137Hal S. Scott & Leslie N. Silvermastockholder Adoption of Mandatory Individualbdration for Stockholder
Disputes +DUY -/ 3XE 3RZ2Y2013).

138 Comm. on Cajtal Mkts. Regilation U.S. Public Equity Markets are Stagnatibg (2017),
http://www.capmktsreqg.org/wpontent/uploads/2017/04/US_Public_Equity Markets_are Stagnating.pdf
1391d. at 5.
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X. Reform TradingRules forthe U.S. Stock Market

Well-functioningtrading markets are critical to the success of the U.S. economy, because
they promote the productive allocation of caphiglallowing U.S. investors to efficiently enter
and exit their positions and providing accurate prices for shares of U.S. compuaieed, equity
market structure enhancements over the lasQl@ears have significantly reduced investor
transaction costs, resulting in higher net retdfABor example, due to reforms by the SEC in the
early 2000s, a $10,000 investment in a mutual fover 30 years would now earn an investor
roughly $132,000 instead of $100,086.However, a lack of understanding about aspects of
WRGD\fV PDUNHWYV VXFK DV KlsJhaslfosteBX ¢cdrerhswWhat &S rmapketsy W U D
are not functioning effetely for longterm investors#?

The Committee released a comprehensive report on U.S. equity markets in Jul{?2016.
The report includes an empirical analysis of stock orders and trades over the past, #0dgiears
that our equity markets are performingll for investors, evidenced by high levels of liquidity and
record low transaction cost& However, we also identify significant room for improvemanti
believe that the SEC ebld undertake a wholesale review of the equity market framework
particularly Regulation Bitional Market System 7KH &RPPLWWHHYV UHSRUW WKHL
26 policy recommendations to: (1) increase transparency; (2) lower transaction cog®; and
strengthen market resiliené$?. We encourage the SEC to use the eiogii findings and policy
recommendations set forth in the Committee report to inform and guide its market structure
agenda.

We also believe that the SEC should prioritize two key reforms in theerear

X The SEC should require exchanges to publiclgisclose market data revenue and data
feed performance information.

,QYHVWRUV DQG WKHLU EURNHUV UHO\ RQ DFFHVV WR
information regarding stock quotations and trade executions, to evaluate and execute investment
decisiors 1*® There are two ways to access this data: via (1) the securities information processors

SIPs"; DQG S SURSULHWDU\ GDWD IHHGV ~ 6 W&erNothldrdKD QJH V
charge for access to botH.

140 Seel etter from Vanguard Groupnt. to Elizabeth M. MurphySecetary, Searities & Exchange Commissipn
Re: SEC Concept Release on Equity Market Structure. @4pr2010), https://www.sec.gov/comments/&2-
10/s70210122.pdf

141 |d

142 Comm.on Captal Mkts. Regilation, The U.S. Equity Markets: A Plan for Regulatory Ref@ialy 2016),

http://www.capmktsreqg.org/wportent/uploads/2016/10/08 08 FINAL DRAFT EMS REPORpdf
143|d.

144 Id

45 Three of the twentgix Committee recommendations would likely require Congress to initiate the reforms with
legislation.
146 Comm.on Captal Mkts. Regulation, The U.S. Equity Market# Plan for Regulatory Reforduly 2016),

http://www.capmktsreg.org/wpontent/uploads/2016/10/08 08 FINAL DRAFT EMS REPGRddf
147|d_
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SIPs provide data that is already corgatied, and albrokerdealersnust purchase it from
exchanges to comply wittheir regulatory obligation$*® Brokerdealersalso have the option to
purchase market data directly from trading venues using proprietary data feeds and consolidate it
themselves?®® Proprietary data feeds are attractive to market participants who can pay for them,
because they have historically been faster (and more accurate) than th S#&in data that
LQIRUPVY WUDGLQJ FKRLFHYVY OLNH 3GH S \Wl&bI&ffol RrepNétatyQ IR U P D
data feed$®!

The fees that exchanges charge for access to market data have risen over time and are
increasingly important to exchange revenue. Last year for example, market data sales and related
fees accounted for 44% of the raues of Intercontinental Exchange (owner of the NYSE); in
2011, they represented only 9% These fees are technically reviewed by the SEC, but the agency
does not typically intervene on their substat®ééurthermore, rarketparticipantsoftendo not
have ameaningful opportnity to comment on these fees (or on exchange rule changes more
generally, so the perspectives and needs of investors and other market participants may be going
unnoticed

This system may be harming investors in two ways. Firsgdke of market data may be
excessive, in part because there has been little regulatory intervention in market data prices even
though exchanges have monopoly pricing pot*&8econd, theuality of market data may also
be compromised, particularly for thos@avrely on the SIP¥?>

It is difficult to assess the incidence or extent of these two potential problems, because
there is limited transparency surrounding market data practices. We therefore recommend that the
SEC require exchanges to publicly disclogg:revenues from the SIPs, the allocation of these
revenues among exchanges, and revenue from proprietary data feeds; and (2) performance data for
the SIPs and proprietary data feeds, so that end users can compare the speeds with which they
could obtain ailonable market data from eath.

These disclosures will allow investors and the SEC to objectively assess whether the
overall costs and quality of market dat@appropriate or whether significant reform is necessary.

l48|d_
l49|d_
150|d_
151|d

152 Alexander OsipovichData Class Heats Up Between Banks and New York Stock Exchgalg&t. J (Apr. 6,
2017).
153 Comm.on Cajptal Mkts. Regulation, The U.S. Equity Markets: A Plan for Regulatory Ref¢imy 2016),

http://www.capmktsreqg.org/wpontent/uploads/2016/10/08 08 FINAL DRAFT EMS REPGRddf
154|d_

155 Id
156 Id
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x The SEC should supplement itcostbenefit analysisof the consolidated audit trail
with a specific analysis of thegotential costs of acyber-security breach.

On November 15, 2016, the SEC approved a plan to create the Consolidated Audit Trail
CAT DQ RUGHU WUDFNROQRDWYR/M R DRV LW RU\ LOQWHQGHG
oversight and regulation of trading activity in U.S. market©nce complete, the CAT will allow
UHJXODWRUV WR YLHZ 3\ WKH FRPSOHWH OLIHF\FOH RI DOO R
options markts *°8 including customer identity information regarding more than 100 million
customer accounts®

Given its novelty and scope, there artensivecosts and risks associated with the CAT.
In April 2016, the SEC published an economic analysis of the @& tpat attempted to evaluate
these issues. Among its findings, the SEC projected initial implementation costs of roughly $2.4
billion and ongoing industry costs of $1.7 billion each y&4However, a noted in our report,
the analysis does not considdnether these costs are allocated efficiently among stakeholders or
the extent to which they will be passed onto investdrs.

ORUH WURXEOLQJO\ WKH 6(&YV DQDO\VLYV IDLOV WR FRC(
associated with the CAT, particularly thds UHODWLQJ WR WKH XVH DQG VW
LGHQWLILDEOH PUQ 1R The Bastirity Qf this$ sensitive customer information is of
paramount importance, and many questions regarding the policies and procedures that will ensure
Pl safety have gne unanswered. In particular, the SEC has inadequately attempted to quantify
WKH SRWHQWLDO FRVWV RI D &%$7 VHFXULW\ EUHDFK DQG FR¢
risks.

The public deserves to know how their personal information could be comgaa by the
CAT and what a data breach could mean for them. The SEC should promptly halt its CAT
LPSOHPHQWDWLRQ HIIRUWY DQG VSHFLILFDOO\ HYDOXDWH W
potential costs of a breach. The agency should then pulikstrthlysis for public comment along
ZLWK DQ H[SODQDWLRQ DV WR ZKHWKHU WKH &$79V EHQHILW

157 Sec & Exch CommY @ress Releas&EC Aproves Plan to Create Consoliddtaudit Trail (Nov. 15, 2016),
https://www.sec.gov/news/pressrelease/2246.html

158 Id.

159 See id; Summary of the Consolidated Audit Trail Initiative (May 2015), available at
http://www.catnmsplan.com/web/groups/catnms/@catnms/documents/appdoppiu’s71933.pgBenjamin Bain
and Elizabeth DexheimgGoogle and Amazon Vie for Big Inroad Into Wall Street Data TiBl@omberg (Aug.

30, 2018, https://www.bloomberg.com/news/articles/260®& 30/googleandamazonvie-for-big-inroadinto-wall-
streetdatatrove

160 5ec & Exch CommY,Qlotice of Filing of the National Market System Plan Governing the Consolidated Audit
Trail, Exchange Act Release No. 77724, 4(Apr. 27, 20186) https//www.sec.gov/rules/sro/nms/2016/34
77724.pdf

161 Comm.on Captal Mkts. Regilation, The U.S. Equity Markets: A Plan for Regulatory Ref@ialy 2016),
http://www.capmktsreg.org/wpontent/uploads/2016/10/08_08 FINAL_DRAFT_EMS_REPGR{3df

1625eeSec & Exch CommY,Qlotice of Filing of the National Market System Plan Governing the Consolidated
Audit Trail, Exchange Act Release No. 77724, A%4(Apr.27, 2016) https://www.sec.gov/rules/sro/nms/2016/34

77724.pdf
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XI. Review the U.S. Public Enforcement Regime

Without a doubt, effective and efficient enforcement of the laws governing our financial
marketdgsimportant to the success of the U.S. economic system batdasers unlawful conduct
and instills confidence in market participaritsthe aftermath of th2008financial crisis public
enforcement authorities in the United Statesameincreasinglyaggressive in imposing large
financial penalties on financial institutions and other participants in the financial system.
Beginning in 2012, the Committee began to track the amount of financial penalties imposed on
financial institutions by U.S. regulat

Data collected by the Committee shows extraordinary growth in the amount of penalties
since 2011. In 2011, the Committee recorded roughly $1.6 billion in penalties ingroSeancial
institutions?®® That exponentially increased to over $31 billion in 2012, $43.4 billion in 2013 and
arecord $61.6 billion in 201%* Thisoverallincrease in penalties is largely driven by enforcement
actions by the Departmeaf Justice and state attornggneras. In recent years, the penalties have
begun to come back down, reaching $13.3 billion in 2016&Heytarestill substantially above the
amounts being levied prior to 2031%.

In light of these escalating penalty amounts, the Committee decided to examine whether
the U.S. public enforcement regime governing capital markets and the financial system should be
re-evaluatedIndeed there is a general lack of understanding of how the highly complex U.S.
public enforcement regime, which involves numerous agenciesowéhappingauthorities and
jurisdiction, works in practiceEnforcement raises many issues suchhasv agencies with
overlapping jurisdiction coordinate with each oth&d KHWKHU DJHQFLHYV VKRXOG 3
concurrent sanctions and penaltieeyw pendly sizes are determined, whether agencies should
penalize individuals or companies, and hoallectedpenaltes should bspent.

x 86 UHJXODWRUV VKRXOG FRQVLGHU WKH ILQGLQJV RI W
on the U.S. public enforcement regime.

The Committee intends to publislftamprehensiveeporton the U.S. public enforcement
regime as it applies to the U.S. financial sysbgnthe end of November 2017. The report wil)
provide a holistic overview of how thé S.enforcement system opergté2) compile and present
data on enforcement trends from 2000 through 2016 by agencies ranging from the SEC and CFTC
to banking regulators, the CFPB and the Department of Justice;(3ndresent policy
recommendations on how the system could be moieezft, fair, rulesbased and transparent.

The Committee looks forward to sharing the rempath the Treasuryepartmentvhen it
is finalized. In the meantiméhe Committeavould be happy to provideput on any enforcement
issueghat the Treasury Depanent is presentlgonsidering.

163 Comm. on Caipal Mkts. Requlation, Committee Release Quarterly Financial Penalties Da&eb. 3, 2017),
http://www.capmktsreg.org/wpontent/uploads/2017/02/D16FinanciatPenaltiesRelease.pdf
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165 Id
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Should you have any questions or concerns, please do not hesitate to contact the
&RPPLWWHHTV 'LUHFW R Usca3@Rw.harvi2rQ.eduits EBxécutiwaDirector of
Research, John Gulliverjg(lliver@capmktsreg.org) or Senior Fellow, Megan Vasios
(mvasios@capmktsreg.grgt your convenience.
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